
 

 

DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE 

Meeting date: 2nd December 2021 

From: Executive Director – Economy and 
Infrastructure 

 

CCC/P/12 – PROPOSAL FOR THE CORRECTION OF THE 

REGISTER; CL23 THE GREEN, HESKET NEWMARKET.   

1.0 EXECUTIVE SUMMARY 

1.1 Cumbria County Council is the registration authority for common land 
and town and village greens under the Commons Act 2006. 

1.2 Cumbria County Council (“the Council”) have noticed a discrepancy in 
common land register unit CL23 being The Green, Hesket Newmarket. 
Cumbria County Council has submitted this proposal in an attempt to 
rectify this discrepancy. 

1.3 The Clerk of Caldbeck Parish Council wrote to the registration 
authority in 1970, 3 years after the land was provisionally registered as 
common land, asking for part of the land to be excluded from the 
registration. An attempt to record this amendment appears to have 
been marked on both the provisional and final register maps, but not 
accurately.  

1.4 Cumbria County Council seek to correct the register, by formally 
removing only that land we were asked to exclude in 1970 from the 
Council’s register of common land. Any additional land that has been 
incorrectly marked as having been deregistered will be shown to be 
still part of common land unit CL23. 

1.5 The purpose of this report is to request Members to make a decision as 
to whether the proposal should be granted, and a correction made to 
the Council’s register of common land.  

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 

IMPLICATIONS, AND LINKS TO COUNCIL PLAN 

2.1 The relevant corporate theme is that people in Cumbria are healthy and 
safe. 



 

 

2.2 This matter is a decision-making process of a quasi-judicial nature. 
There should be no policy or political consideration given and any 
potential financial implication should be ignored.  

3.0 RECOMMENDATION 

3.1 It is recommended that the Committee accepts the proposal and 
corrects the common land register by formally deregistering the land 
that the original applicant asked to be excluded from registration in 
September 1970. The recommendation is based upon the fact that the 
registration authority made a mistake in so far as the requested 
amendment was not made accurately. 

4.0 BACKGROUND 

HISTORICAL BACKGROUND 

4.1 CL23 The Green, Hesket Newmarket (“CL23”) was provisionally registered 
as common land on 17th July 1967 under Section 4 of the Commons 
Registration Act 1965 (“the 1965 Act”), pursuant to application no. 60 made 
by the Clerk of Caldbeck Parish Council (“the 1967 Application”). The 1967 
Application is attached to this report at Appendix 1. 

4.2 The 1967 Application resulted in the registration of several commons, 
including CL23. The relevant section of the plan accompanying the 1967 
Application, showing what the registration authority was originally asked to 
register, is included as Appendix 2. 

4.3 On the 9th September 1970, the Clerk of Caldbeck Parish Council wrote to 
the registration authority requesting that an amendment be made to the 
application and that a section of land be excluded from the registration. A 
copy of that request is included as Appendix 3. We have no record of a 
formal objection having been made against the registration of that piece of 
land, but the owners of that land may well have informed the original 
applicant that the land was not common land. 

4.4 This requested amendment was marked in blue on the provisional 
registration map included as Appendix 4, along with text which I interpret as 
saying “DELETED”. The registration authority should have informed all local 
authorities about the modification, although we have no documents to say 
whether or not this was done. 

4.5 The provisional registration of CL23, being undisputed, became final on 1st 
October 1970. This is confirmed within the land section of the commons 
register for CL23, included as Appendix 5. 

4.6 Following final registration, the current, definitive legal map was created, 
which includes an area hatched violet, roughly in the location of the land 
which the original applicant asked to be excluded from registration in 1970. 
The relevant extract of the definitive legal map is included as Appendix 6. 



 

 

The violet hatching was used to denote that the land had been deregistered, 
although the violet hatching extends across the verge and the road, 
encompassing an area roughly twice the size of the land that the Clerk of 
Caldbeck Parish Council asked to be excluded in 1970. 

A RELIANCE PLACED ON THE HISTORICAL DOCUMENTS 

4.7 In 1998, the registration authority was asked to carry out a search to 
determine if a piece of land (including part of the land hatched violet on the 
definitive legal map) was registered common land. The result given in 1998 
was that it was not (see Appendix 7). The search officer at the time 
accepted that the violet hatching on the definitive legal map at Appendix 6 
denoted that the land had been removed from the register of common land. 
A reliance was placed on this search result. 

THE CURRENT POSITION/PROPOSAL 

4.8 A recent transfer of ownership of some of the affected land has brought the 
potential issue to the registration authority’s attention. Under current 
regulations any land removed from the register should be denoted with violet 
hatchings on the legal map and should be accompanied by a corresponding 
entry in the land section of the register explaining how, when and why the 
land was removed. The practices of using violet hatchings to denote an area 
of deregistered land was first introduced by the Commons Registration 
(Objections and Maps) Regulations 1968. In this instance the land is hatched 
violet, although there is no corresponding entry in the register (see Appendix 
6 and Appendix 5 respectively).  

4.9 In an attempt to explain the violet hatchings on the legal plan, the requested 
amendment submitted by the Clerk of Caldbeck Parish Council in 1970 
(Appendix 3) was uncovered, a request which pre-dated current regulations, 
and would partly explain why the amendment does not conform fully with the 
current practice (in terms of there not being a corresponding entry in the land 
section of the register explaining and confirming the deregistration). 
Nevertheless, the area hatched violet at Appendix 6 does not accurately 
reflect the land that was asked to be excluded at Appendix 3.  

4.10 I would not usually expect land that was seemingly removed from the 
register prior to the finalisation of the registration to be shown on the final, 
definitive legal plan. If land was removed whilst the registration was still 
provisional, we would not expect it to have been included on the final legal 
map at all. However, the requested amendment was received on 9th 
September 1970, just weeks before the registration became final on 1st 
October 1970. It is therefore perhaps understandable that the final maps had 
begun to be produced, and so had to be amended to show land as having 
been removed.  

4.11 I can find no further explanation as to the violet hatching other than it being 
an attempt to show that the land was removed due to the requested 
amendment made in 1970. It was therefore decided that we seek to correct 



 

 

these errors via a proposal, removing the current ambiguity contained within 
the register. 

4.12 Notice of the proposal was advertised on Cumbria County Council’s website 
and on the site of the Application Land. The notice was also sent to relevant 
parties in accordance with Schedule 7 of the Commons Registration 
(England) Regulations 2014 (“the 2014 Regulations”). A copy of the proposal 
map is included as Appendix 8. This map summarises what the registration 
authority seeks to achieve from the proposal: 

1) The land shown in red at Appendix 8 should be formally removed from 
the register of common land (“the Application Land”). 

2) The land shown in blue at Appendix 8 should be clearly marked as still 
being registered common land (the Retained Land”). 

3) The remainder of common unit CL23, part of which is shown in green at 
Appendix 8, will be unaffected and will remain registered. 

4.13 Anyone wishing to submit objections to the proposal had until 6th September 
2021 to do so. No objections were received. 

 

The Law: 

4.14 Part 1 of the Commons Act 2006 (“the 2006 Act”) was implemented in 
Cumbria on 15th December 2014 and allows applications to be made to 
amend the Commons and Town and Village Green Register.  

4.15 The proposal is made under Section 19(2)(a) of the 2006 Act. Section 19 of 
the 2006 Act states:  

“19 Correction 

(1) A commons registration authority may amend its register of common land 

or town or village greens for any purpose referred to in subsection (2). 

(2) Those purposes are— 

(a) correcting a mistake made by the commons registration authority in 

making or amending an entry in the register; 

(b) correcting any other mistake, where the amendment would not affect— 

(i) the extent of any land registered as common land or as a town or village 

green; or 

(ii) what can be done by virtue of a right of common; 

(c) removing a duplicate entry from the register; 

(d) updating the details of any name or address referred to in an entry; 



 

 

(e) updating any entry in the register relating to land registered as common 

land or as a town or village green to take account of accretion or diluvion. 

(3) References in this section to a mistake include— 

(a) a mistaken omission, and 

(b) an unclear or ambiguous description, 

and it is immaterial for the purposes of this section whether a mistake was 

made before or after the commencement of this section.  

(4) An amendment may be made by a commons registration authority— 

(a) on its own initiative; or 

(b) on the application of any person. 

(5) A mistake in a register may not be corrected under this section if the 

authority considers that, by reason of reliance reasonably placed on the 

register by any person or for any other reason, it would in all the 

circumstances be unfair to do so.” 

 

4.16 Regulation 9 of The Commons Registration (Objections and Maps) 
Regulations 1968 stated that: 

“(6) Every new map shall show:-… 

…(d) by violet hatching, with or without violet lettering, the hatching being  
         delimited where necessary by a violet outline, land which has been  
         removed from the register under section 13 of the Act, or of which the  
         registration has been cancelled” 

 

Application of the law to the facts : 

4.17 This proposal complies with the formal requirements as to form and content 
contained in the 2014 Regulations. 

4.18 I believe that the violet hatching on the definitive legal map (Appendix 6) was 
designed to denote an area that had been removed from the register. The 
only explanation as to why land would have been removed is the letter from 
the original applicant in 1970 (Appendix 3). As the registration had not yet 
become final the original applicant was able to request such amendments. 

4.19 The issue is that the hatched violet area covers an area of land roughly twice 
the size of the land that the Clerk of Caldbeck Parish Council asked to be 
removed from the register. A mistake therefore appears to have been made 
when removing a section of land from the register of common land.  



 

 

4.20 Section 19(2)(a) of the 2006 Act allows the commons registration authority to 
amend its register of common land to correct a mistake made by the 
registration authority itself. Section 19(4)(a) allows such a mistake to be 
corrected on its own initiative, hence this proposal instigated by the 
registration authority. 

4.21 Section 19(5) of the 2006 Act states that a register may not be corrected if a 
reasonable reliance had been placed on it and it would in all the 
circumstances be unfair to do so. It could be implied that a certain level of 
reliance was placed on the land contained in the 1998 search result (see 
Appendix 7) not being registered as common land. However, the relevant 
piece of the search land corresponds to the land that we propose to formally 
deregister (the Application Land, shown in red at Appendix 8). The proposed 
changes would not counteract the search result upon which a reliance may 
have been placed. If successful, this proposal would in fact formalise the 
search result, in so far as there can be no doubt that none of the search land 
is registered common land. No objections were received against the notice 
of the proposal, and so formally showing the land in blue at Appendix 8 (the 
Retained Land) as still being registered common land would not create any 
unfairness. Incidentally, Caldbeck Parish Council recently purchased much 
of that section of land shown in blue and confirmed that they did not have 
any objection to the land being shown as registered common land. 

4.22 Overall, I believe that a mistake was made in removing an area of land from 
the register of common land. The amendment was not done in accordance 
with the prescribed regulations, and the area of land that was removed 
exceeded the land that the registration authority was asked to remove. The 
2006 Act allows for the registration authority to correct this error, and I do not 
believe that it would be unfair to do so. 

4.23 I believe that all elements of the criteria for correction have been satisfied. 

5.0 LEGAL IMPLICATIONS 

5.1 The Council has a statutory duty to keep a register of Common Land and 
since the implementation of Part 1 of the 2006 Act, has the power to amend 
the register. The Council’s Constitution at Part 2G 2.1) f) i) delegates this 
responsibility to the Development Control and Regulation Committee. 

5.2 In considering the proposal, Members must consider all of the evidence 
available to them and must be satisfied that the evidence shows that the 
conditions set out in Section 19 of the 2006 Act have been met. The 
standard of proof to be applied is the usual civil standard “on the balance of 
probabilities”, i.e. it must be more likely than not. 

5.3 The role of this Committee is to reach its own determination on the matters 
of fact and law arising as a result of the proposal. It is for Members to 
determine the proposal fairly, putting aside any considerations of the 
desirability of the land being registered as Common Land or being put to 
other use. 



 

 

5.4 Although the recommendations are for the Committee to proceed with 
determination and acceptance of the proposal, the Committee is not bound 
to follow the recommendation; providing that in reaching its decision it 
applies the correct legal principles and duly considers the evidence. 
Therefore, Members are free to accept or reject any of the recommendations 
in this report.  If the Members reject the Officer’s findings and decide either 
not to determine the proposal or to reject the proposal and leave the legal 
plan and register unaltered, the Committee should set out their reasons at 
the meeting.  

5.5 There is no right of appeal against a Committee decision. The route for any 
challenges would be via judicial review in the High Court, where the issue 
would be whether the Committee had misdirected itself in law. Should a 
judicial review application be successful, the Council would be obliged to re-
determine the proposal, a successful judicial review application would not of 
itself determine whether or not any of the affected land was common land. 

5.6 All other legal considerations, issues and implications have been addressed 
within the detail of the report. 

6.0 OPTIONS 

6.1 The Committee may accept or reject the recommendation. 

6.2 If the recommendation is accepted the Registration Authority will give effect 
to the determination by formally deregistering the Application Land (shown in 
red at Appendix 8), which will entail the addition of a registration amendment 
in register unit CL23 confirming deregistration of the part, and the 
amendment or preparation of a fresh edition of the register map showing the 
Application Land marked as deregistered. The register map will also be 
amended to show the Retained Land (shown in blue at Appendix 8) to be 
still registered as part of CL23. 

6.3 If the recommendation is rejected then the register and register map will be 
left unaltered, with the Application Land and Retained Land both still being 
shown hatched violet, presumably in an attempt to exclude both areas from 
being registered as part of CL23. 

6.4 Members should note that the decision of the Committee in relation to a 
proposal to correct the register is a legal decision and is not a matter of 
policy or discretion.  

 

7.0 CONCLUSION 

7.1 I am of the opinion that the proposal has been validly made. The evidence 
provided by the proposer, and my own research, supports the claim that the 
registration authority was asked to exclude the Application Land from 
registration, but not the Retained Land.  

7.2 I believe that the registration authority made a mistake when amending the 
register map, seemingly excluding more land than they were asked to 



 

 

exclude. I believe that if successful, this proposal would bring the register in 
line with what the original applicant sought to register and would remove the 
ambiguity caused by the current register map.  

7.3 Under Section 19 of the Commons Act 2006 the registration authority has 
the power to propose to correct the register if a mistake has been identified, 
and I see no reason why the correction of this mistake would be unfair on 
any person. 

7.4 The Application Land should therefore be removed from the register of 
common land under Section 19(2)(a) of the Commons Act 2006, whilst the 
Retained Land should be clearly marked as still being part of the common.  

7.5 I consider it reasonable that this Committee resolves that the common land 
register be amended, and the Application Land be deregistered. 

  

 

 

Angela Jones  
Executive Director – Economy and Infrastructure 
15th November 2021 
  
 
APPENDICES 
 
Appendix 1 – The original 1967 Application 
Appendix 2 – Extract of the map accompanying the original application  
Appendix 3 – The requested amendment made in 1970 
Appendix 4 – Extract from the provisional registration map 
Appendix 5 – Commons register CL23 
Appendix 6 – Extract from the definitive legal map 
Appendix 7 – The 1998 search result 
Appendix 8 – The proposal map 
 
IMPLICATIONS 
 
Staffing: None 
Financial: There would be cost implications in the event of an 

application for judicial review, however the Council is the 
registration authority and therefore has a statutory duty to 
decide applications. 

Property: None 
Electoral Division(s): Thursby 
Human Rights: The Council as registration authority has to make a 

decision in accordance with the law and in particular with 
the provisions of the 2006 Act, given these legal criteria a 
decision must reflect the legislation despite any other 
rights of individuals. 

 
 
 



 

 

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS 
 
No previous relevant decisions 
 
 
CONSIDERATION BY OVERVIEW AND SCRUTINY 
 
Not considered by Overview and Scrutiny 
 
 
BACKGROUND PAPERS 
 

 Commons Act 2006 

 Commons Registration (England) Regulations 2014 

 Commons Registration Act 1965 

 The Commons Registration (Objections and Maps) Regulations 1968 

 Defra Part 1 of the Commons Act 2006: Guidance to Commons Registration 
Authorities and the Planning Inspectorate 2015. 
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